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By Gina Passarella
Of the Legal Staff

The U.S. Attorney’s Office for the 
Eastern District of Pennsylvania is 
not often in the business of confirm-

ing or denying the existence of, let alone 
commenting on, pending or closed investiga-
tions. But the office issued a public statement 
Tuesday to say no criminal charges would be 
filed against suspended state Supreme Court 
Justice Seamus P. McCaffery or his wife, Lise 
Rapaport, in relation to an investigation into 
Rapaport’s acceptance of referral fees.

The statement was referred to as “unusual” 
by a number of white-collar defense attorneys 
who said variations of this type of statement 
are most commonly made when public of-
ficials are involved. They also said it would 
have little impact on an ongoing investiga-
tion by the state Judicial Conduct Board into 

McCaffery over a number of issues, including 
the referral fees.

The U.S. Attorney’s Office issued the 
statement Tuesday evening, one day after 
McCaffery was suspended by his fellow 
justices and on the same day McCaffery 
withdrew his defamation lawsuit against The 
Philadelphia Inquirer and Daily News over 
articles about Rapaport—McCaffery’s chief 
judicial assistant—accepting referral fees 

By P.J. D’annunzio
Of the Legal Staff

Prompted by a misread lab report that led to 
the end of the Montgomery County District 
Attorney’s Office’s prosecution of a rape 
case against a county Republican Party 
leader, the district attorney has announced 
the addition of new checks and balances to 
her office. 

At a press conference Wednesday af-
ternoon, Montgomery County District 
Attorney Risa Vetri Ferman said the 

office has partnered with the University of 
Pennsylvania’s Quattrone Center for the 
Fair Administration of Justice to estab-
lish best practices “to ensure an error like 
the one that took place will never happen 
again.”

Lawyer and former Montgomery County 
Republican Committee Chairman Robert 
Kerns had been accused of raping and 
sexually assaulting a female paralegal who 
worked at his law firm after a firm event in 
October 2013, and was initially charged by 

Statement Issued by U.S. Attorney 
On Justice McCaffery ‘Unusual’

Nursing Student 
Wins Civil Rights 
Claim Over Drug Test

$210K Award to 
Kline & Specter Over 
Referral Fees Reversed

By Max Mitchell
Of the Legal Staff

The state Superior Court has reversed a 
$210,000 award a Philadelphia trial judge 
ordered attorney Donald E. Haviland Jr. to 
pay his former firm, Kline & Specter, over 
failure to pay referral fees from cases he took 
with him when he left the firm in 2006.

A unanimous three-judge panel of the 
court, in Kline & Specter v. Haviland, led 

By saranac hale sPencer
Of the Legal Staff

A private hospital and a public university 
could face millions of dollars in damages 
since a nursing student won summary judg-
ment on her civil rights claim after she was 
tossed out of her graduate program for refus-
ing to take a drug test.

U.S. District Judge A. Richard Caputo 
of the Middle District of Pennsylvania 
found that Bloomsburg University, part of 
Pennsylvania’s state-owned higher educa-
tion system, and Geisinger Medical Center 
deprived Angela Borrell of her due process 
rights when she was kicked out of the pro-
gram that was run jointly by the two insti-
tutions shortly after she said she wouldn’t 
submit to a drug test. She had a property 

Montco DA Implements Changes to 
Office Following Kerns Case Debacle
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ELECTED AND APPOINTED
Steven J. Engelmyer, a partner in 
Kleinbard Bell & Brecker, was appointed 
to serve on the board of directors of the 
Arden Theatre Co.

Engelmyer serves as chair of Kleinbard 
Bell’s litigation department. 

He has more than 30 years of experience 
in all facets of commercial litigation with 
particular emphasis on insurance coverage, 
contract disputes, telecommunications, 
employment disputes and environmental 
issues. 

He represents clients in a broad range 
of commercial disputes and acts as chief 
litigation counsel to numerous private and 
publicly held companies. 

HONORED
Widener University School of Law is 
set to honor Commonwealth Court Judge 
P. Kevin Brobson for his contributions 
to the legal profession as part of the 
Harrisburg campus’ National Pro Bono 
Week observation.

The school will present its Pro Bono 

Service Provider Award to Brobson at 4 
p.m. today in the school’s administration 
building, 3737 Vartan Way. 

The program is part of a series of events 
planned to observe National Pro Bono 
Week. 

The award recognizes Brobson for his 
work to create pro bono opportunities for 
Widener Law students through his position 
in the legal system.

SPEAKERS
Blank Rome partner Nicholas C. Harbist 
spoke at the American Bar Association’s 
criminal justice section’s third annual 
International White-Collar Crime Institute, 
which took place from Oct. 13 to 14 in 
London. 

Harbist’s session, “Whistleblower/
Qui Tam Actions,” discussed the rise of 

whistleblowers and their impact on inter-
national companies, internal investigations 
and law enforcement.

Harbist practices in Blank Rome’s 
Princeton, N.J., and Philadelphia offices 
and concentrates his practice in complex 
litigation and government investigations. 

Thomas R. Hurd of McElroy, Deutsch, 
Mulvaney & Carpenter spoke on the 
topic of “Delay Claims and Insurance 
Coverage for Construction Defect Claims” 
at an Oct. 2 seminar in Philadelphia on 
construction disputes. 

Hurd practices in the area of civil litiga-
tion, including construction, surety, profes-
sional liability, personal injury and prod-
ucts liability.      •

The National Bar Association’s Women Lawyers Division, Philadelphia chapter, 
hosted the 2014 Leadership Reception in association with the Tucker Law Group. 
The President’s Award was given to Paulette Brown, president-elect of the American 
Bar Association, in recognition of her becoming the first African-American woman 
to ascend to the presidency of the national bar association. Pictured, from left, are 
Philadelphia Court of Common Pleas Judge Jacqueline Allen; Keyana Laws; Brown; 
Nycole Watson; Beverly Williams; Councilwoman Blondell Reynolds Brown; and 
Philadelphia Court of Common Pleas Judge Genece Brinkley.

All potential items for People in the News 

 should be addressed to Alexa Woronowicz at  

The Legal Intelligencer, aworonowicz@alm.com
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By saranac hale sPencer
Of the Legal Staff

After broaching the issue in a nonprec-
edential opinion released last sum-
mer, the U.S. Court of Appeals for 

the Third Circuit suggested during arguments 
Tuesday morning that it might soon answer 
definitively whether the catalyst theory for 
recovering attorney fees applies in ERISA 
cases.

The catalyst theory allows plaintiffs to 
collect fees when the pressure of legal action 
causes a defendant to voluntarily change its 
conduct.

“I’m trying to sort out the law here ... on 
the catalyst theory,” Judge Thomas L. Ambro 
told Mark Oberstaedt on Tuesday. Oberstaedt, 
of Archer & Greiner in Haddonfield, N.J., ar-
gued on behalf of CareFirst, a member of the 
Blue Cross and Blue Shield Association and 
a defendant in the case.

The case, Templin v. Independence Blue 
Cross, was initially filed as an Employee 
Retirement Income Security Act action in 
2009 by people who have hemophilia seek-
ing reimbursement for their medication. The 
insurance companies agreed to pay $2.2 mil-
lion in claims, according to court papers. The 
plaintiffs then moved to collect the interest 
that had accrued on those claims, which set-
tled in 2013. They are now seeking to recover 
attorney fees for that part of the litigation.

In 2010, the U.S. 
Supreme Court ruled 
in Hardt v. Reliance 
Standard Life 
Insurance that the 
ERISA statute gives 
district courts broad 
discretion to award 
attorney fees to plain-
tiffs. The high court 

ruled the statute doesn’t limit attorney fee 
awards to only prevailing parties, but allows 
parties who show “some degree of success on 
the merits” to recover attorney fees.

U.S. District Judge Joel Slomsky of the 
Eastern District of Pennsylvania had rejected 
the plaintiffs’ bid to collect attorney fees in 
the hemophilia case because the interest they 
collected came from a settlement rather than 
a judgment and the amount of interest they 
had won was small.

The plaintiffs got $68,000 in interest 
through a settlement.

“The district court erred in holding that 
appellees’ payment did not constitute ‘suc-
cess on the merits’ because it was obtained 
in out-of-court settlement discussions rather 
than by means of a judgment or judicial deci-
sion,” the plaintiffs argued in their brief to the 
Third Circuit.

“This may be the problem, at least that I 
personally have, with what Judge Slomsky 
does—it sounds like it has to be judicial 

activity in his world, whereas it could be 
litigation activity in other worlds,” Ambro 
said during arguments, citing to the Second 
Circuit’s 2013 opinion in Scarangella v. 
Group Health, which Slomsky had read as 
requiring that some kind of judicial activity 
must spur the ultimate outcome in order for 
the catalyst theory to apply. “But other cir-
cuits, the Fourth, the Eleventh, and the D.C. 
Circuit seem to think it’s litigation activity,” 
Ambro said to Blue Cross’ lawyer, Katherine 
Katchen of Akin Gump Strauss Hauer & 
Feld. “Don’t we need to weigh in on that 
legal issue?” he asked.

“I think this is not the case to do that,” 
Katchen said.

In August, the appeals court issued a non-
precedential ruling in a case captioned Boyle 
v. International Brotherhood of Teamsters 
Local 863 Welfare Fund, in which a panel 
led by Judge Jane Richards Roth, and includ-
ing Judges Thomas I. Vanaskie and Joseph 
A. Greenaway Jr., reversed a New Jersey 
district judge’s ruling that the ERISA statute 
does not permit attorney fee awards under the 
catalyst theory.

In that case, the court held that while the 
plaintiffs ultimately didn’t prevail, they still 
achieved some success with their lawsuit 
by prompting their former employer to vol-
untarily offer to retroactively reinstate ben-
efits to early retirees and to reimburse them 
for any alternative coverage they may have 

purchased during the four-month period in 
2011 when benefits ceased.

During arguments on Tuesday, Judge Julio 
Fuentes referred to Slomsky’s comments at 
a hearing about the amount of interest due 
in the case several weeks before it settled, 
discrediting two of the three bases on which 
the plaintiffs had argued that interest was 
owed—they were the two state statutes from 
Pennsylvania and Maryland that the plaintiffs 
had cited in addition to ERISA itself.

“Slomsky said, ‘You have a Treasury note 
that would amount to $68,000.’ Within six or 
seven weeks, the case is settled after years 
of litigation,” Fuentes said, summarizing 
the plaintiffs’ argument that “that comment 
spurred the settlement.”

Katchen responded by saying Slomsky’s 
comment catalyzed the plaintiffs to act, not 
the defendants.

“They were seeking $1.5 million going in 
to that hearing. They took 4 percent of that,” 
Katchen said.

You do “agree that catalyst theory can be 
adopted in the ERISA context?” Fuentes 
asked her.

“I don’t think it can,” Katchen said.
“By definition, I think, a catalyst theory 

requires analysis of a defendant’s subjec-
tive motivations for settling a case,” she 
explained. “I think the ramifications of that 
could be endless.”

Third Circuit Wrestles With Attorney Fees Under ERISA
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By Marcia coyle
The National Law Journal

Whether it’s a coincidence or a 
product of an overheated political 
environment, the U.S. Supreme 

Court has been a magnet for a remarkable 
string of highly charged emergency requests 
during the past two weeks.

“There always have been a lot of emergency 
applications in death-penalty cases,” said 
Erwin Chemerinsky, dean of the University 
of California, Irvine School of Law. “What 
makes this different is the variety of issues 
and how much they are particularly ideologi-
cally divided ones.”

The justices have fielded emergency re-
quests for stays from states and private parties 
in the areas of voting rights, same-sex mar-
riage, abortion and campaign speech. “My 
sense is that it is the coincidence of a number 
of particularly divisive issues coming up in 
this procedural posture at the same time,” 
Chemerinsky said. “But it sure is striking.”

So striking that one veteran high court 
litigator tweeted: “By my count, thus far 
this term, the SCt has taken emergency ac-
tions in as many cases as it’s held oral argu-
ments.” That litigator, Kannon Shanmugam 
of Williams & Connolly, echoed others’ 
comments that it is difficult to explain the 
phenomenon.

“I do think that, going forward, we may 
see more of the same, because with recent 
changes in the makeup of the courts of ap-
peals, there’s more jurisprudential separation 
between the Supreme Court and the courts of 
appeals than there has been in years past,” he 
said. “But I don’t know that that specifically 
explains what’s happened lately.”

The high court is no stranger to emergency 
applications. The court’s estimated budget 
for fiscal 2015 contains a chart of the number 
of applications to individual justices from 
the October 1975 term through the October 
2013 term. The number has been relatively 
consistent. During the 1975 term, the justices 
received 1,165 applica-
tions and the projected 
number for the full 
2013 term was 1,258. 
The high came in 2010 
at 1,277 and the low-
est number was 929 in 
1989.

The applications 
ranged from the most 
serious—stays of execu-
tions—to mundane re-
quests to exceed page 
limits in briefs or extend 
time for filing papers. 
The most newsworthy usually have involved 
an effort to buy time or maintain the status 
quo, both of which played out most dramati-
cally in the same-sex marriage, voting rights 
and abortion cases.

The applicant must satisfy four criteria: a 
reasonable probability that four justices will 
agree to review the case on its merits; a fair 
prospect that the court will conclude that the 
decision below was wrong; irreparable harm 

without a stay (and, in a close case, the court 
may balance the relative harms to the appli-
cant and to the opponent); and the interests 
of the public.

The two busiest justices, at least with initial 
stay requests during the past two weeks, were 
Antonin Scalia and Anthony Kennedy. Scalia, 
as circuit justice for the Fifth Circuit, received 
multiple emergency applications involving 
Texas’ abortion and voter ID laws. Kennedy, 
circuit justice for the Ninth Circuit, handled 
stay requests in same-sex marriage cases 
from Alaska, Idaho and Nevada and, from 
Montana, a request for an injunction against 

that state’s prohibition 
on endorsements of ju-
dicial candidates. Chief 
Justice John Roberts 
Jr. and Justice Elena 
Kagan were busy with 
voting rights challenges 
from North Carolina 
and Wisconsin.

Court scholar 
Lawrence Baum of 
Ohio State University 
puts the voting cases 
into their own category 
because of their rela-

tionship to the impending election and the 
passage of voting restrictions by Republican-
led legislatures.

The same-sex marriage  applications, he 
said, seem to reflect  “ambiguity” more than 
anything else because the court on Oct. 6 
declined to review seven pending petitions 
and left its own views on the fundamental 
question of same-sex marriage uncertain fol-
lowing its 2013 decisions in the California 

Proposition 8 case. “The court kind of left 
itself having to deal with that because it didn’t 
resolve the issue definitively,” he said.

On abortion, Baum said, “After [Planned 
Parenthood of Southeastern Pennsylvania v. 
Casey in 1992] I would never have expected 
the court to decide as few cases as it has. 
There have been all of these restrictive laws. 
I expect the states have intentionally or unin-
tentionally forced the court’s hand with this 
new wave of laws.” He called the mini-storm 
of applications “idiosyncratic” and not repre-
sentative of a trend.

But they do “showcase the court’s ability to 
impact the law even without ruling, which is 
important for a court that usually only hears 
about 80 to 90 cases a year in full, and usu-
ally only about 75 to 100 others in some sort 
of summary fashion,” said election scholar 
Justin Levitt of Loyola Law School, Los 
Angeles. “That’s a tiny fraction of the cases 
in which litigants ask for a Supreme Court 
review, and an even more minuscule fraction 
of the total cases brought. And so what the 
court does in these little procedural steps is 
extremely important.”

“All of those decisions affect individuals’ 
rights and shift the landscape—sometimes 
a bit, sometimes quite a lot—for full legal 
review,” he said.

Marcia Coyle is the chief Washington cor-
respondent for The National Law Journal, a 
Legal affiliate based in New York.     •

N A T I O N A L  N E w s

By Jenna Greene
The National Law Journal

Buchanan Ingersoll & Rooney on Monday 
was hit with a multimillion-dollar malprac-
tice suit by the U.S. Virgin Islands, which al-
leged the law firm gave wrong advice about 
whether a bond issue would be tax-exempt.

The Virgin Islands Public Finance 
Authority and the government of the U.S. 
Virgin Islands on Oct. 20 sued Buchanan and 
Bank of America Corp. in the District Court 
of the Virgin Islands, claiming breach of 
fiduciary duty and breach of contract as well.

Represented by Stone & Magnanini, the 
Tober Law Group and Hall & Griffith, the 
Virgin Islands seeks at least $13.6 million in 
compensation.

According to the complaint, the Virgin 
Islands issued $219 million worth of munici-
pal bonds in 2006. Buchanan and Bank of 
America in an opinion letter said the bonds 
would all be tax-exempt. But after a recent 
Internal Revenue Service examination, the 
island territory learned that at least $80 
million of the issue did not qualify for tax-
exempt status, and was forced to pay the IRS 
$13.6 million to resolve the claim.

“The government of the Virgin Islands 
has been financially penalized as a result 
of the poor advice of our former advisers,” 
said John de Jongh, governor of the Virgin 
Islands and chairman of the Public Finance 
Authority, in a written statement. “We have 
brought this lawsuit to ensure that the burden 
of this result is shouldered by those respon-
sible and not by our local taxpayers.”

Randy Vulakovich, Buchanan’s chief busi-
ness development officer, said “as a general 
matter, the firm does not make public com-
ments on claims. We have full confidence 
that the U.S. legal system will verify the in-
tegrity of our trusted role in providing sound 
counsel to our clients.”

Jenna Greene is a reporter for The 
National Law Journal, a Legal affiliate 
based in New York.     •

buchanan Ingersoll
Hit With Lawsuit by
U.S. Virgin Islands

Justices Fielding Emergency Requests for Intervention

The two busiest justices, 
at least with initial 

stay requests during the 
past two weeks, were 
Antonin Scalia and 
Anthony Kennedy.

Photo by Diego M. Radzinschi

People rally on the steps of the U.S. Supreme Court on the day of oral arguments in 
Shelby County v. Holder on Feb. 27, 2013. 
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By lauren Fine 
anD Joanna Visser aDJoian
Special to the Legal

In Pennsylvania, children can be charged 
as adults as young as age 10, and 
Pennsylvania imprisons more children 

for the rest of their lives without the pos-
sibility of parole than any other state in 
the country, which imprisons more children 
than any other country in the world. A new 
Philadelphia-based organization—the Youth 
Sentencing & Reentry Project (YSRP)—was 
created to support these children prosecuted 
in the adult criminal system and the lawyers 
who represent them by providing technical 
assistance for defense attorneys at sentenc-
ing and by supporting youth and their loved 
ones through the time the young people are 
released from prison. 

The Youth Sentencing & Reentry Project 
aims to humanize the sentencing and reinte-
gration process for children in Philadelphia’s 
adult criminal-justice system. Through the 
dissemination of best practices and hands-on 
support to criminal defense practitioners in 
individual cases, YSRP serves to enhance 
the capacity of criminal justice system actors 
to approach sentencing and reentry through 
a child-specific lens. YSRP will do this by 
drawing from and helping attorneys present 
to the sentencing court research about ado-
lescent brain development and recent U.S. 

Supreme Court jurisprudence. Specifically, 
the court in Miller v. Alabama, 567 U.S. ___ 
(2012), has recognized that children “‘are 

more vulnerable … to negative influences 
and outside pressures,’ including from their 
family and peers; they have limited ‘contro[l] 
over their own environment’ and lack the 
ability to extricate themselves from horrific, 
crime-producing settings.” If convicted, chil-
dren in the adult system often face lengthy 
prison sentences, such as life without parole, 
as well as the collateral 
consequences of adult 
convictions, which 
create barriers to suc-
cess in education, em-
ployment and housing 
opportunities. YSRP 
strives to reduce re-
cidivism among youth 
who become involved 
in the adult criminal-
justice system by ob-
taining more rehabili-
tative services for them 
at sentencing and by 
beginning the process 
of preparing for rein-
tegration into the community before a child 
even receives his or her sentence.

As part of its programming, YSRP staff and 
volunteers will work with a child’s parents or 
caregivers, as well as teachers, social work-
ers, coaches, doctors and others who can help 
provide a fuller account of the young person’s 
life before a crime was committed, providing 

the child’s attorney with information at sen-
tencing that he or she otherwise may not 
have had. YSRP derives its sentencing ad-
vocacy model from the death-penalty con-
text, where investigators develop mitigation 
reports for use during the penalty phase of a 
capital trial. In essence, YSRP seeks to apply 
key aspects of the mitigation framework 

from capital defense 
practice to advocacy 
on behalf of children 
facing sentences in 
the adult criminal-
justice system. As a 
nonprofit, YSRP will 
provide these inves-
tigative services free 
of charge to appointed 
and retained counsel 
in cases where chil-
dren are facing adult 
charges.

Post-sentencing, 
while a youth is incar-
cerated, YSRP staff 

and volunteers will remain a resource for the 
young person and his or her family members, 
work with existing reentry resources to match 
the child up with those that best meet his or 
her needs, and use the information obtained 
through the investigative conversations to 
start planning for reentry into the community 

New Nonprofit Supports Children in Adult Criminal-Justice System

Commentary continues on 8
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LAUREN FINE is the co-executive director of the 
Youth Sentencing & Reentry Project (YSRP) and 
a 2014 Echoing Green Black Male Achievement 
fellow, in partnership with the Open Society 
Foundations. She is a former Zubrow fellow at the 
Juvenile Law Center and federal law clerk, and is 
a graduate of Yale University and Duke University 
School of Law. 

JOANNA VISSER ADJOIAN is the co-executive 
director of YSRP and a 2014 Echoing Green Black 
Male Achievement fellow. She formerly served as as-
sociate director and staff attorney for the Toll Public 
Interest Center at University of Pennsylvania Law 
School, as a Penn Law postgraduate fellow at the 
Juvenile Law Center, and as a federal law clerk. 
She received both her undergraduate and law degrees 
from the University of Pennsylvania.

FINE ADJOIAN YSRP strives to reduce 
recidivism among youth 
who become involved in 
the adult criminal-justice 
system by obtaining more 
rehabilitative services for 

them at sentencing.
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By the yl eDitorial BoarD
Special to the Legal

On Feb. 15, the National Football 
League found itself in a familiar po-
sition. Not only was it the lead story 

on every sports and news station, it was due 
to another NFL player in trouble with the 
law. This time it was the Baltimore Ravens’ 
Ray Rice, who was arrested for assaulting 
his now-wife, Janay Rice. A few days later, a 
video was released showing Ray Rice drag-
ging Janay Rice’s unconscious body off of 
an elevator. With no video of what happened 
inside the elevator, the country was left to 
speculate, and the NFL was left with a huge 
problem. How would Commissioner Roger 
Goodell discipline Ray Rice with the country 
watching closely?

Based on his past, many speculated that 
Goodell would suspend Rice for at least 
half of the football season. Other players 
who committed less severe crimes were 
suspended for more games. For example, 
Josh Gordon of the Cleveland Browns was 
suspended for a year for a second violation 
of the controlled-substance policy based on 
marijuana use. For violating the banned-
substance policy, players are subject to a 
four-game suspension, so it’s no surprise the 
fans of the league expected a substantial pun-
ishment for Rice. But to the surprise of fans 
and the general public, on July 24, Goodell 

suspended Rice for two games of the 2014-
15 season. Many questioned how Goodell 
could justify only suspending Rice for two 
games, especially in light of Goodell’s past 
disciplinary actions. What made this case 
different from the others?

In the past, Goodell was working with 
a policy that addressed the specific player 

violation. At the time of the Rice incident, 
the NFL did not have a domestic violence 
policy that outlined a specific punishment. 
Surprisingly, in the past, the majority of play-
ers involved in domestic violence incidents 
were not punished. What made the Rice inci-
dent different was the league and the country 
had a video that showed what domestic 
violence looks like. After 
seeing the video, the public 
reacted negatively to the 
Rice punishment. The NFL 
and Goodell were viewed 
as insensitive and uncaring. 
In reaction to the negative 
press, Goodell announced 
a new domestic violence 
policy. He sent a letter to 
each of the league’s 32 
teams outlining a six-game 
suspension without pay for 
the first offense, and a lifetime ban for sec-
ond offenses. In a memorandum to all NFL 
personnel, Goodell made clear, “Domestic 
violence and sexual assault are wrong. They 
are illegal. They are never acceptable and 
have no place in the NFL under any circum-
stances.” Now that the NFL had a clearly 
stated domestic violence policy, how would 
it affect Rice?

The commissioner admitted that his pun-
ishment of Rice was inadequate. “I take 
responsibility both for the decision and for 

ensuring that our actions in the future prop-
erly reflect our values,” he said. However, he 
did not increase Rice’s two-game suspension. 
Many questioned why Rice’s suspension was 
not changed. Most people assumed that since 
Rice was already punished, Goodell was 
barred from enforcing the new punishment 
retroactively. 

On Sept. 8, a second 
video was released show-
ing Ray Rice punching 
Janay Rice twice in the 
face and knocking her un-
conscious. After viewing 
the video, the Ravens ex-
pected the NFL to increase 
Ray Rice’s two-game sus-
pension in line with the 
new domestic violence 
policy. The public outcry 
from the video led to the 

Ravens and the NFL taking action against 
Rice.

That same day, the Ravens terminated 
Rice’s contract, ending his six-year tenure 
with the team. On the same day, the NFL 
suspended him indefinitely. Although many 
in the public felt that Rice deserved more 
than a two-game punishment, they were left 
scratching their heads. Why didn’t the NFL 
suspend Rice for six games under the new 
domestic violence policy? Others wondered 
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before a young person goes to prison. 
We co-founded the YSRP this summer. 

Visser Adjoian most recently served as the 
associate director for the Toll Public Interest 
Center at the University of Pennsylvania Law 
School, and Fine was a Zubrow fellow at the 
Juvenile Law Center. We started YSRP after 

being selected along with the leaders of 41 
other organizations—out of nearly 3,000 ap-
plicants—to receive 18 months of seed fund-
ing and foundational leadership and business 
development support through the Echoing 
Green Black Male Achievement Fellowship, 
supported by the Open Society Foundations. 
Echoing Green fellows include the founders 
of Teach for America, City Year, College 
Summit, Citizen Schools, One Acre Fund 
and SKS Microfinance.

We look forward to contributing to the 

Philadelphia legal community with this in-
novative new program, and look forward 
to communication from attorneys and oth-
ers interested in working with the Youth 
Sentencing & Reentry Project.  For more 
information, see www.ysrp.org or contact 
Fine at lfine@ysrp.org or Visser Adjoian at 
jvisseradjoian@ysrp.org.     •

Commentary
continued from 5

how the NFL could suspend Rice again for 
the same incident. The structure of the NFL 
explains many of the questions on people’s 
minds.

The NFL is a trade association made up 
of 32 teams that finance the league. Goodell 
is one of three defined officers, along with a 
secretary and treasurer. The 32 team owners 
elect the commissioner by a two-thirds vote 
and grant the commissioner broad discretion 
in disputes between clubs, players, coaches 
and employees. The commissioner also has 
discretion in disciplining individuals who 
own part or all of an NFL team, clubs or 
employed individuals of an NFL club if they 
have violated league bylaws or committed 
“conduct detrimental to the welfare of the 
league or professional football.” The com-
missioner can, in the event of misconduct 
by a party associated with the league, sus-
pend individuals, hand down a fine of up to 
$500,000, cancel contracts with the league, 
and award or strip teams of draft picks.  

Even though the individual teams pay their 
players, the players sign an “NFL player con-
tract.” The NFL must approve any contract 
that a player signs and any amendments in 
that contract. This process is to ensure that 
the contract adheres to the bylaws of the 
league. The players work for the individual 
teams, but the NFL governs the teams and 
their employees. With the teams and their 
employees under the umbrella of the com-
missioner’s power, the commissioner has the 

right to punish all of them at his discretion. 
Therefore, Goodell was within his discretion 
to give Rice whatever suspension he chose.

The NFL’s business structure is unique 
compared to other businesses. For example, 
a familiar law firm structure consists of 
partners who manage the firm. When at-
torneys sign a contract with a law firm, they 
are contracting with the firm, but they may 
only work for one partner. However, any of 
the partners could discipline the attorney for 
behavior that violates the employee code of 
conduct. This code of conduct would be out-
lined in an employee handbook. The hand-
book would detail what behavior is unaccept-
able and the penalties for each violation. If an 
employee violated the code of conduct, the 
partners, acting on behalf of the firm, would 
decide the appropriate punishment. However, 
the punishment must be clearly stated in the 
handbook.

Like the NFL, law firms have clients on 
which they depend for sustainability and 
growth. A firm’s employees can either be an 
asset or detriment to a firm’s reputation. An 
associate who is detrimental to the reputation 
of a firm will find himself or herself without 
a job. Usually, an associate’s work product 
is the culprit. Associates with exceptional 
work are given more work and counted as 
an asset. Clients may even request that these 
associates work on their matters in the future. 
A firm would be reluctant to terminate an 
associate of this caliber for minor code-of-
conduct infractions. How would a firm treat 
such an associate if he assaulted his fiancée?

To say how any firm would discipline an 
associate in this particular situation is mere 
speculation. Since most associates, even top 

associates, are unknown outside of their 
firms and selected bar associations, a firm’s 
clients would not be aware that their legal 
counsel has an associate who knocked out 
his fiancée. What is not speculation is that 
every firm would take into account their 
client’s feelings if such behavior was made 
public. If a firm’s top clients were calling to 
find out how the firm was handling the issue, 
the partners would be forced to revisit the 
issue if their policy left much to be desired. 
Even though the partners love this talented 
associate, they cannot risk their business for 
one person. When multiple partners start re-
ceiving calls from clients threatening to take 
their business to another firm, whatever pun-
ishment they decided was appropriate would 
most likely be increased. 

The NFL found itself in this exact situa-
tion. Whether the NFL truly cares about do-
mestic violence is up for debate. Whether it 
cares about the viability of its product and its 
public image is not. The league would rather 
be seen as inconsistent than lose its fans 
and advertisers—even if that means it has 
violated the rights of one player. The NFL 
generates all its revenue based on its popu-
larity. Its advertisers, television contracts 
and merchandise revenue are based on how 
much the fans love the product. This is why 
Goodell seemingly punished Rice twice for 
the same incident. He had to keep the public 
happy because he knows, just as law firms 
know, that without the public, the league 
would dissolve.     •
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“Are you asking us to create a circuit 

split?” Ambro asked. “You’ve got 2002, the 
Eleventh Circuit says that the catalyst theory 
applies; 2003, the D.C. Circuit says that; 
2007, the Fourth Circuit says that; and then 
Scarangella from the Second Circuit says it, 
albeit with judicial activity,” Ambro said.

Senior Judge Richard L. Nygaard was also 
on the panel.

Saranac Hale Spencer can be contacted 
at 215-557-2449 or sspencer@alm.com. 
Follow her on Twitter @SSpencerTLI.     •

Fees
continued from 3

the Montgomery County District Attorney’s 
Office. 

But in March, Ferman’s office dismissed 
the charges against Kerns when his defense 
team discovered that lab reports the office 
had said showed the victim had the generic 
version of the drug Ambien in her system 
in fact showed she had none. Although the 
rape charges have been dropped, the state 
Attorney General’s Office is handling the 
case, as Kerns still faces assault charges.

In relation to the botched reading of the 
lab report, Ferman said in March, “At issue is 
the lab analysis of the report, which appeared 
to indicate an identifiable value related to 

the presence of the drug zolpidem. The in-
vestigator incorrectly interpreted that value 
as meaning that the lab discovered trace 
amounts of the drug in the complainant’s sys-
tem. In fact, the proper conclusion was that 
the lab did not find any amount of the drug 
zolpidem in the complainant at all.”

The changes made to the District Attorney’s 
Office include more measures to ensure that 
evidence is properly vetted, Ferman said at 
the conference. Additionally, two positions 
have been added—at the cost of two support 
positions—to add oversight to the case-
building process.

The first, which First Assistant District 
Attorney Kevin Steele described as an om-
budsman position filled by a deputy district 
attorney, was designated to provide indepen-
dent reviews of cases, or what Steele called a 
“devil’s advocate approach.”

“We’re looking at things not so much in 
a reactive way but a proactive way to try 
to catch things early on to make sure we’re 
going forward with the best evidence we 
have in cases,” Steele said.

The second position added was an assistant 
chief of the Trials Division, Ferman said. The 
assistant chief will be tasked with addressing 
concerns, especially the viability of cases, 
from prosecutors. 

Additionally, Steele said changes in prac-
tices were made to the office’s detective 
division, including having detectives who 
have specialities in specific fields looking at 
related evidence in cases, for example, those 
specializing in telephones, electronics and 
tactical work.

John F. Hollway, executive director of 
the Quattrone Center, said the center and 

Montco 
continued from 1

Montco continues on 10
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prosecutors brought in experts from the med-
ical and commercial sectors during a months-
long period to describe their error-prevention 
systems. Those systems were then examined 
to see how they could be applied to the 
District Attorney’s Office. 

Although the Kerns matter was the test 
case, and the impetus, for the reforms, 
Ferman declined to go into what was un-
covered during the evaluation of the office 
and what changes could be made in rela-
tion to any mistakes made during the Kerns 
investigation.  

“While the case is going on, it’s not appro-
priate for me to get into the details,” Ferman 
said.

Hypothetically speaking, Ferman said in 
the case of a lab report, the office would now 
look at a report to see if it came from a lab 
that the office has used previously. In that 
circumstance, since investigators would be 
familiar with the layout of the report, they 
would be able to easily tell if something was 
missing, Ferman said. In the case of an unfa-
miliar lab, double- and triple-checking would 
be required.

The restructuring, Ferman said, would go 
a long way to prevent wrongful convictions 
and ensure that convictions are strong.

P.J. D’Annunzio can be contacted at 215-
557-2315 or pdannunzio@alm.com. Follow 
him on Twitter @PJDannunzioTLI.     •

by Senior Judge John L. Musmanno, deter-
mined that the firm was aware of the fee ar-
rangement Haviland had with his co-counsel, 
Adam Levy, and the attempt to reopen arbi-
tration in the matter was too late.

“Consequently, as [Kline & Specter] was 
aware of Levy’s fee arrangement prior to the 
initial arbitration proceeding, and yet vol-
untarily entered into the stipulation settling 
all claims, there was no evidence of fraud or 
any justification for reopening the arbitration 
proceedings,” Musmanno said.

In August 2013, Philadelphia Court of 
Common Pleas Judge Patricia A. McInerney 
confirmed a 2-1 arbitration panel’s award 
to Kline & Specter of $210,220, plus 6 per-
cent annual interest from the date Haviland 
received the attorney fees. McInerney said 
the arbitrators made a factual finding that 
Haviland, who is now an attorney at Haviland 
Hughes in Philadelphia, had underreported 
the amount of fees he collected from cases 
when the panel issued its original award in 
May 2011.

According to McInerney, Haviland had 
an “ongoing duty” under the arbitrators’ 
decision to accurately report the amount of 
attorney fees he retained from those cases 
versus the amount he paid to Levy. But the 
distribution sheets Haviland provided over-
stated the amount of fees he paid to Levy by 
about $600,000, McInerney said.

Haviland had paid Kline & Specter $5.7 
million in September 2011, and the parties 
signed a stipulation to confirm the arbitra-
tion panel award. Judgment was entered in 
October 2011, according to court records. 
But in February 2012, Kline & Specter filed 
a petition to reopen the arbitration proceed-
ings, alleging Haviland had overstated in his 
distribution sheets the amount of fees he had 
paid to Levy by about $600,000.

In March 2012, the court reopened the 
arbitration proceedings.

However, Musmanno held that reopening 
arbitration was an error.

According to Musmanno, a letter Kline & 
Specter sent to the arbitration panel indicated 
that the firm had been aware of the fee ar-
rangement between Levy and Haviland six 
weeks before the initial award.

Kline & Specter “explicitly addressed 
Haviland’s ‘net fees’ from the various cases 

in the distribution sheets that did not incor-
porate the money paid to Haviland by Levy,” 
Musmanno said. “Thus, [Kline & Specter] 
had knowledge of the fee arrangement, knew 
about the payments to Levy for the settle-
ments that occurred after the arbitration pro-
ceeding was concluded, and freely entered 
into the stipulation.”

According to court documents, Haviland 
was an associate at Kline & Specter from 
October 2001 until he left in September 
2006. In July 2007, Kline & Specter filed a 
petition for appointment of an arbitrator in 
the Philadelphia Court of Common Pleas, 
alleging Haviland had breached his employ-
ment contract.

The petition was granted in March 2008, 
following a failed attempt at mediation, ac-
cording to court papers.

In June 2009, Kline & Specter alleged 
Haviland failed to pay referral fees and costs 
on products liability cases the firm had asked 
him to take with him upon his departure, 
court documents said. In May 2011, a di-
vided arbitration panel found that Haviland 
had breached his employment agreement 
with Kline & Specter by failing to pay refer-
ral fees in a number of cases.

The panel awarded Kline & Specter 

one-third of the total attorney fees Haviland 
had made from 13 cases, plus 6 percent inter-
est, court records said.

As part of the arbitrators’ decision, 
Haviland was required to provide Kline & 
Specter with distribution sheets detailing the 
amount of attorney fees he received in six of 
the cases.

When asked for comment, Haviland said 
he felt Musmanno’s opinion was “spot-on.”

“They were false allegations of fraud, and 
the Superior Court painstakingly points that 
out,” he said. “I’m glad that the Superior 
Court saw the record as it was, and made an 
appropriate ruling. I’m hopeful that this is 
the end of it.”

Shanin Specter of Kline & Specter de-
clined to comment.

Max Mitchell can be contacted at 215-557-
2354 or mmitchell@alm.com. Follow him on 
Twitter @MMitchellTLI.

(Copies of the 24-page opinion in Kline 
& Specter v. Haviland, PICS No. 14-1695, 
are available from The Legal Intelligencer. 
Please call the Pennsylvania Instant Case 
Service at 800-276-PICS to order or for in-
formation.)     •

from law firms that had appeared before the 
justice. As part of the settlement, the newspa-
pers agreed to report on the statement.

“The United States Attorney’s Office and 
the Federal Bureau of Investigation con-
ducted an investigation with respect to 
Pennsylvania Supreme Court Justice Seamus 
McCaffery and his wife, Lise Rapaport, in 
connection with referral fees paid to Ms. 
Rapaport in civil cases,” the U.S. Attorney’s 
Office said in the statement. “On the basis 
of this investigation, these agencies con-
cluded that federal criminal charges should 
not be filed, and have therefore closed their 
investigation.”

Peter Vaira, a white-collar defense attor-
ney and former U.S. attorney for the Eastern 
District of Pennsylvania, said these types of 
statements are rare because the office can 
never know what new evidence it might come 
across. But he said the investigations could 
always be reopened.

The most common reason for the office 
to comment on the close of an investigation 
is when a high-profile public official or cor-
porate executive is involved and the matter 
had entered the public domain already, Vaira 
said. Usually, in that case, the U.S. Attorney’s 
Office would send a letter to the person’s at-
torney informing him or her that the person 
is no longer the target of an investigation and 
that the person could quote the office on that, 
Vaira said.

One seasoned white-collar defense attor-
ney who didn’t want to be named said that 
while he has seen letters informing lawyers 
that their clients are no longer targets, he had 
never heard of the office issuing a statement 
as it did in the McCaffery situation.

Vaira said the issues surrounding 
McCaffery had become increasingly public. 
He said U.S. Attorney Zane Memeger is a 
“principled guy” and may have just wanted 
to take his office out of the battle. 

“This has become so media-conscious and 
his office has become part of the story that 
he just wanted the hell out of there,” Vaira 
surmised.

McCaffery and Rapaport confirmed 
through their lawyer, Dion Rassias of The 
Beasley Firm, both during a June court hear-
ing and in discovery responses, that the FBI 
had investigated the couple in regard to the 
referral fees and that the U.S. Attorney’s 
Office informed McCaffery’s criminal de-
fense lawyer, William Winning, that no 
charges would be filed. The U.S. Attorney’s 
Office had not commented on those reports 
until Tuesday.

Louis Lappen, first assistant U.S. attorney 
for the Eastern District of Pennsylvania, told 
The Legal on Wednesday that he could un-
derstand the timing may seem coincidental 
in the sense that the statement was issued as 
the defamation case was being settled. But 
Lappen said the statement was in no way 
a part of the settlement. He said the office 
doesn’t usually issue statements when an 
investigation closes because usually no one 
knows they were open to begin with.

“But in high-profile cases we sometimes 
do either issue a statement or send a letter 
to the subject of the investigation saying the 
investigation is closed and if they want to 
publicize it they can,” Lappen said.

Lappen acknowledged that the office did 
offer “a little bit more of an explanation” in 
this instance. He would not comment as to the 
timing of the statement and why it was sent 
this week, the same time that McCaffery has 
been referred by his colleagues to the JCB for 
their investigation of the referral fees, allega-
tions McCaffery tried to fix a traffic ticket 
for his wife, allegations he contacted a state 
judge about judicial assignments, allegations 
he threatened another justice and his admis-
sion that he sent pornographic emails to 
recipients that included someone in the state 
Attorney General’s Office.

“When it’s appropriate, given the news 
reports on particular investigations, we will 
issue a statement about an investigation com-
ing to a close,” Lappen said.

Lappen said the JCB’s investigation is an 
“entirely separate inquiry.” He said his office 
investigates cases solely to determine whether 
federal criminal charges are appropriate.

“What we’ve done has no bearing on what 
determination any other entity or agency 
makes,” Lappen said.

Post & Schell white-collar criminal de-
fense attorney Ronald Levine said different 
jurisdictions can apply their own standards of 
review on issues and a criminal matter may 
be different than a civil matter or an ethical 
issue reviewed by lawyer discipline bodies. 

Levine said that, absent a statement or 

letter from the U.S. Attorney’s Office, a law-
yer is left to rely on informal conversations 
or signals to assure his client that a matter 
is resolved.

In the case of public officials, those letters 
or statements are all the more important in 
the context of fairness because “the elector-
ate some day has to pass judgment” on that 
person, Levine said.

“It is relatively unusual across the gamut 
of subjects of investigations, but in the case 
of public officials and publicly elected of-
ficials, it’s not unheard of,” Levine said of 
the statement.

He said he has seen both letters to attor-
neys and public statements issued over the 
years and doesn’t “draw a huge distinction 
there.”

For criminal defense lawyer Jeff Lindy of 
Lindy & Tauber, letters to lawyers inform-
ing them that their clients are no longer the 
targets of investigations are rare. What the 
U.S. Attorney’s Office did Tuesday in issuing 
a public statement is “extremely unusual.” 
Lindy, who is also a former assistant U.S. 
attorney for the Eastern District, said he has 
never seen it happen before.

That certainly isn’t to say Lindy thinks it 
is a bad thing.

“Defense attorneys are constantly asking 
them to let us know when an investigation 
has been terminated,” Lindy said, noting the 
lawyers rarely get what they are seeking.

Gina Passarella can be contacted at 
215-557-2494 or at gpassarella@alm.com. 
Follow her on Twitter @GPassarellaTLI.     •
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interest in her course of study in the nurse 
anesthesia program, called NAP for short, 
the judge found.

“Because Borrell had a property interest 
in the continuation of her course of study 
once she became a student in the NAP, the 
question becomes whether the procedures 
afforded Borrell in relation to the depriva-
tion of that interest satisfied the require-
ments of the due process clause of the 14th 
Amendment,” Caputo said.

“In this case, the amount of process due 
depends on whether Borrell’s dismissal from 
the NAP was ‘academic’ or ‘disciplinary,’” 
Caputo said.

He agreed with Borrell that the situation 
in this case would qualify as a disciplinary 
dismissal, which affords less deference to 
the institutions’ decisions than an academic 
dismissal would.

Borrell had been a student in the recently 
created NAP program starting in the fall of 
2011. A year later, in September 2012, an-
other student reported to administrators that 
Borrell had been using drugs. Arthur Richer, 
the director of NAP, and a Geisinger human 
resources employee then met with Borrell 
and asked that she submit to a drug test.

The hospital’s drug and alcohol policy 

state that a drug test can be administered 
“upon reasonable suspicion of substance 
abuse,” according to the opinion.

Borrell refused to take the test.
The next day Richer signed a letter on joint 

Bloomsburg University-Geisinger letterhead 
dismissing her from the program, according 
to the opinion.

“Here, I will assume that Borrell was en-
titled to only notice of the charges against 
her, an explanation of evidence underlying 
the charges, and an opportunity to present 
her side of the story, i.e., the procedures out-
lined in Goss,” Caputo said, referring to the 
1975 U.S. Supreme Court opinion in Goss 
v. Lopez. “And, because both Borrell and 
defendants move for summary judgment on 
the deprivation of property interest claim, I 
must consider the evidence presented by each 
in the light most favorable to the non-mov-
ing party. In considering Borrell’s motion 
for partial summary judgment and viewing 
the evidence in the light most favorable to 
Dr. [Michelle] Ficca, Richer, and Geisinger, 
there is no genuine issue that Borrell’s dis-
missal from the NAP occurred without due 
process of law.”

“The decision to terminate Borrell from 
the NAP, according to Richer, was made by 
the end of business on Monday, Sept. 24, 
2012, the day she refused to submit to the 
drug test,” the judge said. “The letter termi-
nating Borrell from the NAP was dated Sept. 

25, 2012, and indicated that her dismissal 
was effective that day. As a result, Borrell 
was deprived of her property interest in the 
continuation of her course of study, at the 
latest, on Sept. 25, 2012.”

The hospital, which is a private entity, is 
subject to Borrell’s Section 1983 claim be-
cause it was so closely tied to Bloomsburg 
University, a state institution, through the 
nursing program.

“Under the facts and circumstances of this 
case, Geisinger acted under color of state 
law,” Caputo said. In order for Borrell to 
bring her civil rights claim against the hospi-
tal, she had to prove that it was “acting under 
color of state law,” the judge explained.

“Here, the NAP was a collabora-
tion between Bloomsburg and Geisinger,” 
Caputo said. “As part of this collaboration, 
Bloomsburg provided the academic educa-
tion, while Geisinger provided the clinical 
education to students in the program. For 
students to finish the program, both the aca-
demic and clinical components needed to be 
completed.”

The collaboration between the hospital 
and the university involved joint income, as 
the university paid the hospital half of the 
billed tuition each year and joint employees, 
Caputo said.

The close connection between the two in-
stitutions for the purpose of the nursing pro-
gram may not be a red flag for most lawyers, 

but it immediately “identified this as a sum-
mary judgment case” to Barry Dyller, who 
has a civil rights practice in Wilkes-Barre and 
represented Borrell.

The relationship there makes a traditional 
non-state actor a state actor, Dyller said.

Jaime Tuite of Buchanan Ingersoll & 
Rooney in Pittsburgh represented the defen-
dants and couldn’t immediately be reached 
for comment.

Dyller said an appeal would likely be fruit-
less and, if there is a trial, it would be on the 
issue of damages.

The economic damages Borrell is seeking 
would be about $2 million, according to her 
economic report, Dyller said, considering 
that the nurse anesthetists in her class got 
starting salaries of $140,000.

The noneconomic damages will also be 
significant, he said.

“It’s a substantial case,” Dyller said.
Saranac Hale Spencer can be contacted 

at 215-557-2449 or sspencer@alm.com. 
Follow her on Twitter @SSpencerTLI.

(Copies of the 62-page opinion in Borrell v. 
Bloomsburg University, PICS No. 14-1685, 
are available from The Legal Intelligencer. 
Please call the Pennsylvania Instant Case 
Service at 800-276-PICS to order or for in-
formation.)     •
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2014 PHILADELPHIA  
county court ruLEs
 MAny sIgnIfIcAnt uPDAtEs for 2014:

· All new traffic Division Local rules
· All new Domestic relations rules
· substantial changes to criminal rules

 the Legal Intelligencer’s Philadelphia County Court Rules is a “must-have” for attorneys 
practicing in Philadelphia, or any surrounding county. 

 Philadelphia County Court Rules contains the rules of Procedure for the civil, criminal, 
family, orphans’ and Municipal Divisions. It also includes Administrative governing Board 
orders, Administrative orders and general court regulations for all Divisions as well as 
important contact information. Additionally, it provides the most up-to-date information 
directly from the courts, which sets this rule book apart from any other publication or 
website.

 Editor’s notes highlight when rules have been adopted, amended or rescinded along with 
their effective dates.

TO ORDER:
  

Call 800-756-8993 | Visit www.lawcatalog.com/phila14

· Important civil rules amendments
· changes to Municipal court rules

Included is a cD-roM with 
writable forms.
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